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STATEMENT OF EDWARD R. WEINBERG, NATIONAL ASSOCIATION OF HOME BUILDERS,
WASHINGTON, DC
    Mr. WEINBERG. Chairman Pombo and members of the Resources Committee, thank you for the
opportunity to appear today before you and share my experience regarding implementation of the Endangered
Species Act.
    My name is Ed Weinberg. I am president of EW Consultants, an environmental consulting firm that regularly
practices in the field of Endangered Species Act regulation as well as an associate member of the Florida
Homebuilders Association.
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    I am here today on behalf of the 197,000-member firms of the National Association of Home Builders to
discuss reform of the ESA and its mitigation requirements. As a professional biologist and a conservationist, I
am a firm believer in the goals and principles of the Act. Unfortunately, in my experience, there are two
fundamental areas that the Act is falling short of those goals in its day-to-day application. First, many species
continue to be in decline, because the recovery planning and critical habitat designations mandated by the Act
are not being completed in a timely or scientific fashion.
    Second, the implementation of the Act places an inordinate burden of protecting listed species on private
property owners, especially in the building industry. Builders and developers are consistently forced to provide
expansive and expensive preserves to which the public benefits without any such burden or responsibility.
    To help understand some of these day-to-day problems that are occurring with the Act, I would offer the
following example: in the early 1990's, I was a consultant to a landowner on a 500-acre residential development
in Brevard County, Florida. The project secured an Army Corps of Engineers wetlands permit in 1991. In
February of 1992, the Fish and Wildlife Service informed the landowner that the property may provide habitat
for the Florida scrub jay, a threatened species. Over the next 16 months, the landowner was required to reapply
for a new Corps permit, including a section 7 consultation through the Fish and Wildlife Service. The permit was
ultimately issued in June of 1993 and required 14 acres of scrub jay mitigation land to be purchased outside the
project area with an additional $1,000 per acre to fund perpetual management of the mitigation. Later, in 1993,
an individual that was not affiliated with the project reported to the Service that he had observed scrub jays on
the construction site. Based on this report, the Service sent a letter to the landowner advising that all construction
and lot sales cease immediately or he would be in violation of the Endangered Species Act. This was on a site
that had already been reviewed and permitted through the Service.
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    Fish and Wildlife Service data indicated that approximately 110 acres of the site were inhabited by scrub jays.
The scientific surveys that I conducted personally at the landowner's expense concluded that only 28 acres were
actually inhabited by scrub jays. Nearly two year after being shut down, a section 10 permit and HCP was issued
that required 80 acres of land to be purchased off the project site for scrub jay mitigation and $20,000 in cash for
perpetual management of that property. There was little, if any, scientific relationship between the 80 acres of
mitigation and the 28 acres of scrub jay habitat.
    In addition to the landowner's direct costs, the time delay he experienced was onerous. The time consuming
bureaucratic delays included the Fish and Wildlife Service conducting a section 7 consultation with itself to
determine whether the section 10 permit was consistent with the Act. Redundant regulatory requirements like
this cause delays to landowners, and they divert the Service's staff and resources away from actually protecting
listed species.
    I am not one to identify problems without offering a solution. I believe the Act can minimize these kinds of
problems in the future by incorporating a clear, concise, and scientifically-based regulatory framework. This
should include research-based methodology for providing landowners with certainty about the presence of listed
species or habitat within their property. There should be scientifically-based recovery plans available to
landowners in a timely fashion so that appropriate conservation measures can be planned for rather than applied
on an ad hoc basis. When mitigation is required, it should reasonably reflect the project scope. And, finally, the
Act should include meaningful incentives that create a desire for stewardship on the part of landowners rather
than an atmosphere of uncertainty about listed species. If the Act can provide this kind of predictability and
certainty to landowners, they will become your partners in the process of protecting and recovering the national
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treasure that our listed species represent.
    Thank you.
    [The prepared statement of Mr. Weinberg follows:]
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STATEMENT OF EDWARD R. WEINBERG, THE NATIONAL ASSOCIATION OF HOME BUILDERS
    I am an environmental consultant, President of EW Consultants, Inc., practicing primarily in the State of
Florida, and regularly in the field of Endangered Species Act (ESA) issues. I have conducted field surveys,
documentation, and permit negotiations under both Section 7 and Section 10 of the ESA on behalf of public
entities such as municipalities, as well as private landowners and builders. I am here today on behalf of the
National Association of Home Builders' (NAHB's) 197,000 members, to discuss the reform of the Endangered
Species Act including mitigation under the Act. Throughout my experience, I have encountered a variety of
situations and circumstances where applicants have been unnecessarily delayed, landowners have felt they were
not treated fairly, and resource decisions that are not in the best interest of listed species have been made. As a
result of these experiences, I have prepared this written statement, as well as presenting oral testimony as to how
the ESA could be improved so that these types of experiences are kept to a minimum.
    As a biologist and conservationist, I am a firm believer in the goals and principles of the ESA. It is incumbent
on all of us to do our part to protect and preserve these species. Unfortunately, as noble as the principles and
goals of the ESA are, there are many instances where we are falling short of achieving those goals. Federal
agencies are holding private landowners to unpredictable and often unreasonable mitigation standards to address
conservation needs for listed species. In addition, sufficient scientific data is often lacking when establishing the
mitigation requirements.
    In my experience, there are two fundamental areas that the ESA and its present form of implementation have
not achieved their desired or intended goals. First, there are a variety of species that continue to be in decline,
and additionally there is a long list of species that are candidates to become listed. Although there have been
several well-publicized delistings or changes from endangered to threatened status, there are more species being
added to the list than there are being removed. One of the basic principles that the ESA is based on is the
creation and implementation of recovery plans with the goal of delisting species because they are no longer
threatened with extinction, rather than because they have become extinct. It is my understanding that the Senate
is currently addressing this issue as it pertains to establishing reasonable timelines for developing recovery plans
and designating critical habitat.

 Page 101       PREV PAGE       TOP OF DOC

    The second fundamental shortfall is that the present form of implementation of the ESA often places
inordinate burden on select groups of individuals, especially private property owners in the building industry. All
citizens have the opportunity to benefit equally from the protection and recovery of listed species. However, not
everyone is sharing equally in the responsibility for protecting these species. Often, a landowner that is honest
and forthright enough to point out the presence of listed species on his property is required to establish large
preserve areas and/or participate financially in mitigation programs to protect and manage the species. The
adjacent owners and the public at large all benefit from the protection provided at the expense of this individual
or group, but they are not shouldered with any of the burden of affording that protection.
    Certain existing mitigation requirements offer little incentive to the private property owner to preserve species
and their habitat, in fact, the threat of mitigation requirements can do the opposite. For example, in my home
state, the Florida scrub jay is a listed species that is well adapted to human contact, and often able to coexist with
low-density residential development. Their status as a listed species, as well as the implementation of protective
measures for their habitat through the ESA have led individual homeowners to remove and replace their
landscaping with vegetation that does not attract scrub jays. In this case, the uncertainty as to the repercussions
of scrub jays on private property has led landowners to reduce habitat opportunities for scrub jays and further
hamper their recovery. Reasonable incentives are necessary to preserve habitat rather than an approach that
penalizes private landowners without tangible benefits to the environment.

Application of ESA and Justification for ESA Reform
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    The preceding discussion hinted at several areas where the practical application of the ESA has not met its
stated goals and purpose. The following example is from my own personal experience as a consultant to
landowners that worked through the process. My experience is limited primarily to the southeastern U.S. and
Puerto Rico, however discussions with professionals practicing in this field elsewhere in the U.S. indicate that
there are similar occurrences throughout the country. An example from my experience follows.
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    In the early 90's, I worked on a residential project called Cypress Creek in Brevard County, FL. The project
covered an area of approximately 500 acres, and was divided into three phases. As part of the approval process
for the project, an Army Corps of Engineers Section 404 permit was necessary, and was issued in 1991.
Subsequently in February 1992, the U.S. Fish and Wildlife Service (USFWS) informed the landowner that the
property may provide habitat for the Florida scrub jay, a threatened species. Site surveys were conducted and
scrub jays were determined to be present. Over the next 16 months, the landowner was required to re-apply for a
Corps permit and conduct a Section 7 consultation through USFWS. The permit was ultimately issued in June
1993, and required provision of 14 acres of off site preserve (purchased by the applicant) and $1,000/acre
funding for perpetual maintenance and management.
    In August 1993, a field scientist that was not affiliated with the project entered the site, observed scrub jays,
and reported to the USFWS that up to four families of scrub jays were present in Phase I of the project, which
was under construction. This was subsequent to having had the site surveyed and permitted by USFWS. A letter
was sent to the landowner from USFWS advising that all construction activity cease immediately or the
landowner would be in violation of the ESA. The field information from the scientist that initially observed the
scrub jays indicated that approximately 110 acres of the 155-acre Phase I area was occupied by scrub jays. In
January 1994, the landowner entered into the Section 10 permitting process, and collected field data approved by
the USFWS indicating that approximately 28 acres of Phase I were occupied by scrub jays. More than 21
months after being instructed to cease construction activity, a Section 10 permit was issued to the landowner. It
required purchase and preservation of nearly 80 acres, donation of the land to Brevard County, and a cash
payment to the County of nearly $20,000 for management of the property. The combination of on-going
uncertainty for the private landowner, insufficient scientific data, and lack of predictable mitigation requirements
placed an unreasonable burden on this landowner. There was little, if any scientific basis for requiring 80 acres
of mitigation land and $20,000 in cash to replace 28 acres of occupied habitat.
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    One of the unique characteristics in this particular situation was that there were a number of lots within the
subdivision that had been sold prior to the requirement by USFWS to cease construction. Although several of
these lots fell within the area that was ultimately determined to be scrub jay habitat, the owners of the lots were
allowed to proceed with construction of their homes as long as scrub jay nests were not present. The logic that
was the basis for this was that it would somehow be unfair for a single lot owner who was not aware of the
presence of scrub jays to bear the burden of protecting them on these single lots. There was little if any technical
difference between habitat on ''sold'' lots and those lots that had not yet sold. Although this approach was
certainly helpful to those individual lot owners, it allowed for differing levels of protection for scrub jays, and
put the entire burden for their protection onto the project landowner.
    This example provides a number of instances where the application of the ESA fell short of its goals and
principles. Perhaps the most important concern in this situation was that it took more than three years from the
first time the USFWS addressed the presence of scrub jays on the site until the issue was finally resolved. This
kind of delay and hold up is enough to bankrupt many landowners and/or builders. Fortunately in this case, the
landowner had not borrowed money to construct the project; thus he was not in a position of making payments
without revenue. Under different circumstances, this project may have ended up in foreclosure, with a bank
holding listed species habitat as their collateral.
    In this case, the delays are directly attributable to the lack of clear and concise habitat requirements and
evaluation for scrub jays. Throughout the process, there were examples of areas that did not meet the habitat
requirements for scrub jays that initially were not required to be surveyed, and ultimately were required to be
protected in an effort to ''err on the side of the species.'' The initial habitat delineation of 110 acres that was
relied upon by USFWS was nearly 80 acres more than the 28 acres that was scientifically determined to be
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habitat at the landowners expense. According to all of the published literature, much of which formed the basis
of the listing for this species, there should not have been scrub jays in this area. Although the occurrence of
scrub jays here made for an interesting academic discovery, it created an intractable circumstance for the
landowner. The landowner had proceeded in all good faith, secured all necessary permits, coordinated directly
with the USFWS, set aside mitigation and provided for protection of scrub jays, and none the less was shut down
in an area that was not considered habitat.
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    The implementation of the ESA on the Cypress Creek project was a ''learn as you go'' process for all involved.
Clearly this placed an undue burden on the landowner who was on hold while new information about the habitat
tolerances of the Florida scrub jays were discovered on his property. I am not personally aware of the sum total
of the data and information that was used to determine that scrub jays should be listed. However, it appears that
either some information was not available, or it was not provided in a readily accessible form such that USFWS
staff, practicing professionals, and the general public could make use of it in evaluating decisions regarding
property and regulation. In this case, if the habitat tolerances of scrub jays are much wider than what was
assumed in the basis for the listing, perhaps the listing was premature or unnecessary.
    When I look back on this experience, what strikes me most is the amount of public and private resources that
were expended in this effort. There were hundreds and hundreds of hours of my time, the landowner's time, and
perhaps most importantly USFWS staff time committed to this particular project. Much of that time was the
result of attempting to resolve the technical issues in a regulatory framework that is at best ever changing. The
ESA's provisions for understanding and protecting habitat rather than species are very sketchy, and result in
reinventing the wheel on a regular basis. The rules appear to be made up as you go along, and there are a variety
of bureaucratic hurdles that extend the process interminably.
    The best example that I can remember from this process is this. The permit issued in this case was an
incidental take permit under Section 10 of the ESA. It authorized taking of scrub jays incidental to the project
construction and required mitigation through habitat protection. You would think that would be a sufficient
authorization for the project to continue. However, according to the ESA, the USFWS was required to conduct a
Section 7 consultation with itself to determine whether the ''Federal action'' of issuing the Section 10 permit was
consistent with the ESA. Every hour spent by USFWS staff meeting circular regulatory requirements such as
these is one less hour spent actually protecting listed species.
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    Although I take great professional pride in having worked through the process described above, and achieving
a successful resolution in this case, I would like to think that things could be done much more efficiently and
provide more stable protection for listed species. In this case there was constant negotiation and compromise that
resulted in a permitted solution under the rules that existed and their implementation. However, within the same
project area, scrub jays on single lots were afforded less protection than those on lots still held by the project
landowner. Further, the mitigation program that was ultimately agreed to will provide habitat for scrub jays, but
there is no scientific understanding of whether that habitat or those scrub jays will contribute in any way to the
long term recovery and stability of this species. Unfortunately, the decisions seem to have been made in a
vacuum from the perspective of achieving the goal of delisting this species. The results of the regulatory
program were that at least a backward step was not taken. However, until the ESA can make forward steps
toward recovery in its regulatory program, it will be more and more difficult to recover our listed species.

Opportunities for ESA Reform

    Although the information I have provided may seem critical of the ESA and its implementation, the intent is
to try to develop solutions that can eliminate these concerns in the future. Identifying these concerns provides
the framework for developing the solutions that can make the ESA successful in achieving what the Act
intended, recovery of our listed species.
    First, the ESA needs a clear, concise, and scientifically based regulatory framework that consists of a
predictable set of scientific criteria for determining the presence of listed species. There are a variety of
publications and generic information, however, no comprehensive research based methodologies for providing a



11/23/21, 6:46 PM Oversight Hearing on Land and Money Mitigation Requirements in Endangered Species Act Enforcement

commdocs.house.gov/committees/resources/hii58723.000/hii58723_0f.htm 5/6

landowner with certainty about the presence, or absence of listed species. The result is that these discoveries are
often made ''after the fact,'' which precludes the ability to plan for and accommodate these species where and
when they occur. By requiring that the appropriate scientific data and criteria be made available at the time of
listing and in recovery plans, the burden is no longer placed solely on the private landowner. With the
availability of sufficient scientific data early in the process, ESA stakeholders are able to identify appropriate
conservation measures and predictable, reasonable mitigation.
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    Finally, the ESA needs to include a set of meaningful incentives to create a desire for stewardship on the part
of all landowners. It is the uncertainty of the ESA requirements for conservation measures and mitigation that
causes landowner concern. This uncertainty could be eliminated with incentives that codify ''No Surprises,''
Candidate Conservation Agreements, and Safe Harbor Agreements. In addition, uncertainty is reduced when
timelines are established for developing recovery plans and designating critical habitat. But most importantly,
landowners should be ensured that they are able to proceed with desired land use when appropriate measures
have been taken to reduce the threat of land use activities on listed species and reasonable mitigation has been
identified.
    If we can provide the necessary predictability and certainty to landowners both small and large, we can
harness the power of all our citizens to join in protecting the national treasure that our listed species represent.

    Mr. POMBO. Thank you.
    Mr. Worden.

STATEMENT OF DWIGHT C. WORDEN, BRONDI DEVELOPMENT, INCORPORATED, FAIR OAKS,
CALIFORNIA
    Mr. WORDEN. Chairman Pombo, Resources Committee, my name is Dwight Worden, and I live in Fair
Oaks, California, and I am a corporate government liaison for Brondi Development Corporation in Santa Rosa.
It is an honor to be here, and I wish I had more time to say all that I know, because I have been living this
problem for two years that you are trying to legislate. So, I find it possible to make, through this Committee,
possibly, Fish and Wildlife more accountable.
    My testimony is on requirements for mitigation, which the Department of Interior and Secretary Babbitt, Fish
and Wildlife Service Director Jamie Clark are directly responsible, but they refuse to answer specific regulatory
and policy questions. And other staff screened my attempts to contact them directly, and I don't get any
responses because of their screening.
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    Now, we have a prior use of land, which is a former air base, Army air base, back in the World War II area. It
has got ammunition dumps, nerve gas buried, equipment buried. It is a non-jeopardy, a non-critical habitat, low-
quality land, but we have got problems, and they go something like this: The Corps, Army Corps in San
Francisco issued an individual permit with conditions for mitigation based upon Fish and Wildlife's
programmatic formal consultation which was produced on 17 July 1998. It was developed by the Fish and
Wildlife Service and utilized by both the Fish and Wildlife Service and the Corps, but they became opponents,
non-flexible, unfair, and unreasonable in their carrying out this particular programmatic. This was not in
accordance with a White House Executive Order Flexibility Act and other Executive Orders that are related.
    One of the things that was a problem was that there was no mechanism to implement it, and the Fish and
Wildlife Service's programmatic, which is attached to your copy of this testimony, is based on flawed, federally
funded task force information, and the mitigation ratios are unreasonable and unworkable. The preservation
mitigation is misleading and non-functional, because the congressional intent is not practiced in using policy.
    Now, the President's wetlands plan, 1993, clearly emphasizes the implementation of the Clean Water Act and
the Endangered Species Act based upon a goal of ''no overall net loss.'' The ''no overall net loss'' was trimmed
down in words to ''no net loss,'' and in practice is used as a cookie cutter approach. In fact, not all mitigations are
the same, but Fish and Wildlife wants to treat everyone the same, and that is the problem.
    Resultantly, an excessive amount of power was assumed and exercised and abused in consultations with this
corporation which turned into dictatorial demands on the Corps and the applicants and permitees, and Director
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Clark was contacted but refused to answer. I have contacted Secretary Babbitt; no answer. He did get an answer
when I had to go to the extent of having a letter delivered to him through the Cabinet at a Cabinet meeting. It
was the only way I could get it to him, and the Office of the Inspector General, Donald Berry, refused to answer
me. The White House called and asked his staff to contact me, and they refused to contact me or to deal with this
matter; on and on.
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    But one of the things that came out of this is that a permit with special conditions was issued for endangered
species, goldfields in this particular instance, and we had to have what they call seeds and soil, and when we had
these seeds and soil of this endangered species, we had to collect it and store it, but it turns out that this
programmatic didn't have any means of implementing it. So, we ended up keeping it for nine months instead of
the Fish and Wildlife taking care of it within a six-month period. So, the Fish and Wildlife Service resisted and
refused and delayed. It still hasn't been completed like it should have been. It has cost us some $300,000 for
something that should have cost maybe $10,000.
    We have a new application, and I asked for a section 7 consultation, and we had meetings, but nothing was
done. They don't understand the regulations. They don't understand ''no overall net loss'' policies, and that is a
problem. If they would use the ''no overall net loss'' goal, then they wouldn't have to issue a permit for every
mitigation consultation—for every permit that would be applied for.
    Thank you for my opportunity to contribute to the Committee's efforts, and I am ready to answer any
questions that you have.
    [The prepared statement of Mr. Worden follows:]


