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STATEMENT OF THE ISSUE 

The issue to be determined in this proceeding is whether the amendment 

to the City of Stuart's Comprehensive Plan Future Land Use Map (FLUM 

Amendment), adopted by Ordinance No. 2466-2021 on August 9, 2021, is "in 

compliance" within the meaning of section 163.3184(1)(b), Florida Statutes. 

 

PRELIMINARY STATEMENT 

In 2016 and 2017, the City of Stuart (City) annexed an approximately   

49-acre property located at 3172 South Kanner Highway (Property). The 

City's charge was to assign an existing future land use to the Property in the 

City's Comprehensive Plan (Comp Plan). Prior to the annexation, the 

Property had a Martin County Comp Plan future land use designation of Low 

Density Residential (LDR), which allows five residential units per acre. On 

August 9, 2021, the City adopted the FLUM Amendment by Ordinance  

No. 2466-2021. 

 

Petitioner, Robin Cartwright (Petitioner), challenged the FLUM 

Amendment by filing a petition at DOAH on September 10, 2021. The parties 

filed their Joint Amended Prehearing Stipulation on November 12, 2021. The 

issues listed for determination in this proceeding were:  

 

1. Whether the amendment is internally consistent 

with the City's comprehensive plan pursuant to 

§§163.3177(1) and (2), Fla. Stat. and §163.3187(4), 

Fla. Stat. 

 

2. Whether Policy 5.A5.5 and Policy 5.A5.6 are 

applicable to the Future Land Use amendment by 

the City and if so, is the Future Land Use 

Amendment internally consistent with the City of 

Stuart's Comprehensive Plan? 

 

3. Whether the amendment is inconsistent with 

§§163.3177 (1)(f)1 and 2, 163.3177 (6)(a)(2)(c), and 
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163.3177(6)(a)(8), Fla. Stat., relative to whether the 

adoption of the FLUM by the City of Stuart is 

based upon appropriate data and analysis available 

at the time of the hearing? 

 

At the final hearing, Joint Exhibits 1 through 6 were admitted into 

evidence. Petitioner presented the expert testimony of Charles Gauthier 

(Gauthier) as an expert in comprehensive planning; and Greg Braun (Braun) 

as an expert in wetland and upland ecological surveys and assessments. 

Petitioner also testified on her own behalf. Petitioner's Exhibits 1 and 2, and 

5 through 7 were admitted into evidence. Petitioner's Exhibit 3 was proffered 

and objections were preserved. The City presented the expert testimony of its 

development director, Kevin Freeman (Freeman) as an expert in the field of 

urban planning. The City's Exhibits 9, 16 (not for the truth of the matter 

asserted), 17 (not for the truth of the matter asserted), 21, 30, 36 (not for the 

truth of the matter asserted), 37(a) and 37(b), were admitted into evidence. 

The City's Exhibits 11, 12(a), 12(b), and 34 were proffered and any objections 

were preserved. 

 

The four-volume Transcript of the hearing was filed with DOAH on 

January 3, 2022. The parties submitted proposed recommended orders on or 

before January 18, 2022, which were considered in the preparation of this 

Recommended Order. 

 

References to the Florida Statutes are to the 2021 version unless 

otherwise noted. 

 

FINDINGS OF FACT 

The following Findings of Fact are based on the stipulations of record and 

the evidence adduced at the final hearing. 
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The Parties 

1. Petitioner owns property and resides within the boundaries of the City. 

Petitioner submitted oral or written comments, recommendations, or 

objections to the City, including providing oral comments and objections at 

the May 24, 2021, and August 9, 2021, public hearings during which the City 

approved the FLUM Amendment. 

2. Petitioner lives at 703 Southeast Hibiscus Avenue, about 2.6 miles 

driving distance from the Property, which she drives by daily. Petitioner's 

spouse commutes to Miami for his job and uses Kanner Highway as part of 

his route. They would be adversely affected by any increased traffic that 

would be generated by the FLUM Amendment.  

3. Petitioner also looks after her elderly in-laws, one of whom is under 

constant medical care, during the three-to-four-day time periods when her 

husband is out of town for work. Petitioner relies on the ability to drive to 

their home on Kanner Highway in a reasonable amount of time in the event 

of a medical episode. Petitioner's elderly in-laws live across the street from 

the Property that is the subject of the FLUM Amendment. 

4. The City is a political subdivision of the state of Florida that is subject 

to the requirements of part II of chapter 163, Florida Statutes.  

 

Background 

5. The Property is owned by Nehme Holdings, LLC, and Willoughby 

Group, LLC. Neither entity appeared in this matter. 

6. The Property consists of four parcels that were originally within the 

jurisdiction of unincorporated Martin County, Florida. At the time of 

annexation, the Property had a Martin County Comp Plan future land use 

designation of LDR. On August 22, 2016, and January 9, 2017, the Property 

was annexed into the City through Ordinance No. 2337-2016 and Ordinance 

No. 2337-2017, respectively. At the time of annexation, the City did not 

assign a City Comp Plan future land use designation to the Property. 
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7. Under the Future Land Use (FLU) Element of the City Comp Plan, 

Policy A7.5 states, "properties that are annexed into the City shall be given a 

City land use designation as soon as possible after the annexation is 

finalized." 

8. The opportunity arose, when on May 24, 2021, the City Commission 

held a properly noticed hearing to consider the application by M&M Realty 

Partners (Applicant), to concurrently amend the City's FLUM, the City's 

official zoning map, and approve a master site plan. M&M Realty Partners 

also did not appear in this proceeding.  

9. On August 9, 2021, the City Commission adopted Ordinance No. 2466-

2021, which concurrently approved the FLUM Amendment to Special 

Neighborhood District, a zoning change to Commercial Planned Unit 

Development (Kanner CPUD), and a Master Site Plan approving 162,020 

square feet of retail, bulk merchandise, and automobile repair services 

building with a stand-alone kiosk and fuel facility, 378 residential apartment 

units, and retail and restaurant pads. 

 

The Surrounding Land Uses 

10. To the west, the Property borders State Road 76 (Kanner Highway), a 

six-lane arterial corridor that connects U.S. 1 in downtown Stuart to 

Interstate 95 (I-95). To the east, the Property borders Willoughby Boulevard 

(Blvd.), a four-lane divided roadway. 

11. To the east of the Property, on the other side of Willoughby Blvd., are 

commercial office space, a regional water park, a County jail, and other 

public office uses. These eastern land uses have Martin County future land 

use designations of General Institutional and LDR. 

12. To the west of the Property, between Kanner Highway and the South 

Fork of the St. Lucie River, are a mobile home park, waterfront commercial  
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uses, residential homes, and a four-story multi-family development known as 

Bridgeview. These western land uses have Martin County future land use 

designations of Mobile Home, LDR and Commercial Waterfront.  

13. To the south of the Property is a multi-family residential development 

known as The Crossings at Indian Run, and a four-story commercial medical 

facility operated by the Cleveland Clinic. These southern land uses have City 

Comp Plan future land use designations of Commercial and Multi-Family 

Residential.  

14. To the north of the Property is Lychee Tree Farms, a mixed use parcel 

consisting of retail nursery and residential, and the Martin County High 

School. These northern land uses have Martin County Comp Plan future land 

use designations of LDR and General Institutional. 

15. The City's current FLUM shows that the future land use designation 

of Neighborhood Special District is not a surrounding or proximate land use 

to the Property. 

 

Character of the Property 

16. At the hearing, Mr. Braun testified that he prepared a 24-page expert 

written report based on information an ecological consultant would consider 

reliable. The report was titled "Application Review Proposed COSTCO CPUD 

Stuart, Florida," and was accepted into evidence. See Petitioner's Exhibit 1. 

Mr. Braun's live expert testimony and written report constitute credible   

non-hearsay evidence that substantively describes the environmental 

conditions on the Property. Mr. Braun provided expert opinion regarding the 

quality of wetland habitats, the presence of native vegetation, including the 

use of these habitats by threatened and endangered plant and animal 

species.  

17. Mr. Gauthier also prepared a 28-page expert written report in which 

he analyzed the suitability of the Neighborhood Special District future land 

use designation relative to the character of the undeveloped Property. As 
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discussed below, Mr. Gauthier analyzed whether Neighborhood Special 

District is an appropriate response to the data and analysis regarding the 

presence of natural resources. See Petitioner's Exhibit 2. 

18. The Property remains largely undeveloped and its habitat value is 

very similar to that on the nearby Kiplinger and Bridgeview sites described 

below. The Property is comprised of wetlands, wet prairies, open water, and 

uplands, including pine flatwoods and scrub. It is home to a variety of plants, 

including endangered species and a variety of animal species, making it a 

thriving and biologically productive, good quality habitat. 

19. The natural habitats included on the site include approximately six 

acres of wetlands, and approximately 15 acres of natural native upland 

communities, covering about 44 percent of the Property. The City wetlands 

map shows this is one of the few wetland areas in the City.  

20. The Property, which contains a population of gopher tortoises, 

revealed the presence of two species of birds designated by the State as 

threatened, populations of at least four plant species designated by the State 

as endangered or threatened, and one plant species that is designated as 

"Commercially Exploited".  

21. The high quality of the habitat is evidenced by the presence of a 

variety of high trophic-level species, including foraging wading birds, like the 

little blue heron, tricolored heron, great egret, great blue heron, and black-

crowned night heron. 

22. For wading birds, wood storks, tricolored herons, and the other species 

that use the Property, the isolated nature of the wetlands makes them of 

equal or superior value. These wetlands tend to draw down during the dry 

season, concentrating the prey into smaller areas, allowing the birds to forage 

more effectively. The timing for the nesting season for most wading birds in 

Florida is such that at the end of the dry season, when the prey is most easily 

accessible, is the time that the birds have babies in the nest that are begging 
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to be fed. Therefore, the birds are able to come in, forage very efficiently, and 

take that prey back to their young. 

23. Mr. Braun's other task was to review the environmental assessment 

report provided to the City by the Applicant's environmental consultant.  

Mr. Braun reported that the presence of a variety of threatened and 

endangered plants, foraging wading birds, and wood ducks was not revealed 

to the City in the Applicant's environmental assessment. 

24. Mr. Braun also testified that past degradation makes the remaining 

habitat more important to preserve. In his opinion, the Applicant's consultant 

seriously exaggerated the Property's degradation, as it contains high quality 

habitat. 

 

Nearby Natural Areas 

25. The Property is proximate to several natural areas with similar 

habitat types. Immediately adjacent to the south is a residential complex 

called The Crossings at Indian Run. When it was subject to review, The 

Crossings at Indian Run was required to avoid and minimize habitat impacts 

and preserve certain wetlands and uplands for their environmental values. 

26. The Property is close to the Kiplinger parcel, a several-hundred-acre 

parcel owned by Martin County that includes a landside parcel with a mix of 

uplands and wetlands, with mangrove wetlands along the shore, and a 

peninsula extending north to the South Fork of the St. Lucie River. South of 

that is a peninsula owned by the local Audubon chapter and maintained as a 

preserve. 

27. Southwest of the Property is the Bridgeview project. When it was 

approved by the City, Bridgeview was required to preserve habitats on the 

side of the property adjacent to the South Fork of the St. Lucie River.  

28. As these developments were applied for and approved, they were 

required to analyze the environmental attributes of the property and develop 

a site plan that preserved the most environmentally valuable of those 
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properties and allowed development on the portions that have lesser 

environmental sensitivity. The Property contains the same habitat types that 

are found on the Bridgeview and Kiplinger parcels. 

 

Ordinance No. 2466-2021 

29. The City's development director, Mr. Freeman, testified that 

throughout the consideration and adoption process, the FLUM Amendment, 

the Kanner CPUD rezoning and Master Site Plan were analyzed together as 

a unified project and decision. The adoption ordinance incorporated the 

Kanner CPUD Master Site Plan and all relevant "Development Documents." 

30. Petitioner's expert, Mr. Gauthier, testified that the inclusion of each of 

these approvals in one ordinance was unusual and created an ambiguity. He 

testified that the most reasonable interpretation of the adopted ordinance 

was that it approved a specific development project, namely, the Kanner 

CPUD. The adoption ordinance's incorporated "Development Documents" 

specified approval of a Costco building.  

31. Prior to the challenged amendment, under the Martin County Comp 

Plan, residential development on the Property would have been limited to 

200 to 245 residential units, with a limited amount of commercial 

development if developed as a traditional neighborhood development, all 

subject to a 40-foot height limit, a 50 percent open space requirement, and 

very strict limits on any wetland impacts. 

32. Neighborhood Special District is a mixed-use category allowing a 

higher level of residential development and a very high intense level of 

commercial development. Defined in the City's Comp Plan in Policy A7.1.J, 

as:  

Neighborhood/Special District: Mixed-use category 

allowing residential, commercial, and recreation 

land uses such that a functional vertical or 

horizontal mix of uses is achieved. Developments 

shall include a mix of residential and commercial or 
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office. Uses may be mixed within a single building 

and on a single site provided that impacts from 

differing uses are mitigated through urban design 

techniques. Also, public facilities and electric 

distribution substations are allowed.  

 

33. The table of land uses and intensities shows that, for the 

Neighborhood Special District, the residential minimum is 30 percent to a 

maximum of 90 percent. The commercial minimum is 10 percent to a 

maximum of 70 percent. 

34. The development standards for Neighborhood Special District in 

Objective F1 provide: 

The City shall allow mixed-use and traditional 

neighborhood development, pedestrian 

accessibility, and innovative planning and land use 

techniques that strengthen the small-town 

character of Stuart through the application of the 

Neighborhood/Special District land use category. 

 

Policy F1.1. Of the developable acreage of the site, 

not less than 30 percent shall consist of residential 

use and not less than ten percent shall consist of 

non-residential and non-recreational land uses. 

 

*    *    * 

 

Policy F1.3. To promote pedestrian friendly and 

neighborhood-scale development, blocks within a 

mixed-use development should not exceed an 

average block perimeter of more than 1,600 linear 

feet, or a five-minute walk, unless the block 

perimeter has pedestrian access points at intervals 

not exceeding 550 feet. No block frontage along a 

single street should exceed 550 feet. 

 

Policy F1.4. Large expanses of parking area 

discourage neighborhood scale and pedestrian 

friendliness. Therefore, where possible, 

development shall include smaller scattered 

parking lots of "nodes" that are approximately 

located such that the massing or "bunching" of 
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parking into large expanses of parking area is 

prevented. 

 

35. Neighborhood Special District is a mixed-use category that allows up 

to 70 percent of the site, i.e., 34.3 acres, to have commercial development. 

Neighborhood Special District allows a regional-scale retail establishment, 

such as the Costco store. A Costco store or other regional-scale retail 

establishment is a large-scale discount store that features bulk buying in 

large loads, with a regional trade area that attracts overwhelmingly 

vehicular trips, not pedestrian trips, from a multi-county area. 

36. Mr. Gauthier testified that assuming the maximum 70 percent 

commercial with a floor area ration (FAR) of 2.0, the maximum density and 

intensity allowable would be 735 dwelling units, and 1,494,108 square feet of 

gross commercial floor area. For commercial development, Neighborhood 

Special District allows a FAR 2.0, which is considered high. It means that for 

every square foot of commercial site area, two square feet of gross commercial 

floor area is permissible. Mr. Gauthier's calculations were adjusted to account 

for the City's Comp Plan policies regarding open space and building heights. 

He concluded that the potential for 1,494,108 square feet of commercial floor 

area represented a highly intense commercial potential.  

 

Relevant and Appropriate Data and Analysis 

37. "To be based on data means to react to it in an appropriate way and to 

the extent necessary indicated by the data available on that particular 

subject at the time of adoption of the plan or plan amendment at issue."         

§ 163.3177(1)(f), Fla. Stat. Data supporting an amendment must be taken 

from professionally accepted sources. See § 163.3177(1)(f)2., Fla. Stat. 

Surveys, studies, and data regarding the area form the bases for FLUM plan 

amendments, including analyses of specific statutory factors.                       

See § 163.3177(6)(a)2.c. and 8., Fla. Stat. 
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38. As more specifically described below, the preponderance of the 

evidence regarding the Property's maximum development potential did not 

support the future land use designation of Neighborhood Special District. In 

addition, the preponderance of the evidence showed that the appropriate 

reaction to the relevant data regarding the undeveloped land's character was 

not the Neighborhood Special District designation. 

 

FLUM Amendment Analysis 

39. City staff failed to conduct any written analysis of the character of the 

land relative to the statutory factors that govern FLUM amendment 

decisions, despite the specific statutory requirements in  

section 163.3177(6)(a)2.c. and 8. In his testimony at the hearing, Mr. 

Freeman attempted to address some of the factors. However, as described 

below, his testimony was not persuasive on the relevant factors raised by 

Petitioner in this proceeding.  

The availability of facilities and services. 

40. Mr. Freeman testified that the FLUM Amendment, the Kanner CPUD 

rezoning and Master Site Plan were analyzed as a unified project and 

decision. The preponderance of the evidence showed that only when provided 

with technical assistance comments from the state land planning agency 

(DEO) did Mr. Freeman prepare a 4-page written maximum buildout 

analysis of the Neighborhood Special District future land use designation, 

which analyzed the potential impact allowed based on the proposed FLUM 

change. The analysis considered three different scenarios of densities and 

intensities on the Property. However, the calculations were admittedly 

constrained by LDR requirements regarding parking, storm water, open 

space, and traffic analyses based on the specific mix of uses allowed by the 

three scenarios. See City Exhibit 21. 
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41. The first scenario was based on the Costco store retail and restaurant 

uses site plan resulting in 192,928 square feet of commercial building area 

plus 396 dwelling units.  

42. The second scenario was based on commercial development utilizing 

10 percent of the overall site, resulting in 30,000 square feet of floor area plus 

734 dwelling units. Since 10 percent of the Property is 4.9 acres, this scenario 

is predicated upon 6,122 square feet per acre, which translates to a            

FAR of 0.14. 

43. The third scenario assumed commercial development would occupy  

70 percent of the Property and result in 105,000 square feet of commercial 

floor area. Since 70 percent of the Property is 34.3 acres, this scenario is 

predicated upon 3,061 square feet per acre, which translates to a FAR of 0.07. 

44. There is no question that the City failed to consider the maximum 

development potential made available through designation of the Property as 

Neighborhood Special District. It was clear that Mr. Freeman's maximum 

buildout analysis scenarios did not analyze the maximum standards for the 

FLUM change without constraints and up to the allowable FAR of 2.0. In  

Mr. Gauthier's opinion, the level of development assumed by the City was 

about 13 percent of the maximum commercial development potential and 

about 51 percent of the residential development potential. 

45. It is professional planning practice to analyze maximum development 

potential to determine maximum density and maximum intensity associated 

with a FLUM change. It is not professionally acceptable to do less.  

46. A professionally acceptable methodology would be based on the 

maximum development potential authorized by the FLUM Amendment, 

identification of the capacity of the water supply and wastewater treatment 

facilities that would serve the development, and an analysis of the capacity to 

provide service taking into account existing and committed demands and any 

committed plans to increase capacity in the future. 
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47. Thus, the FLUM Amendment is not supported by a professionally 

acceptable methodology that analyzes the availability of central water 

supply, wastewater services, and traffic impact on the level of service of 

Kanner Highway and adjacent roadways. The City's analysis did not 

demonstrate that there would be sufficient infrastructure and service 

capacity available to support the proposed FLUM change to Neighborhood 

Special District. 

The character of undeveloped land, soils, topography, natural resources, 

and historic resources. 

 

48. The City's supplemental analysis of maximum buildout is both 

unrealistically low and disconnected from a review of the suitability of the 

Property relative to natural resources. The Neighborhood Special District 

future land use designation is not commensurate with the character of the 

undeveloped land since it imposes intense future land uses that allow 735 

dwelling units and 1,494,108 square feet of gross commercial floor area on 

the Property. 

49. The City did not present any nonhearsay evidence or expert testimony 

regarding the character of the undeveloped land. The City did not consider 

the environmental character of the land as a factor upon which the use and 

intensity should be based.1  

50. Mr. Freeman acknowledged that City staff failed to conduct any 

written analysis of the character of the land relative to the statutory factors 

that govern FLUM amendment decisions in section 163.3177(6)(a)2.c. and 8. 

Relying entirely on the development order and permitting processes in its 

LDRs, the City did not conduct a planning analysis as to whether the 

                                                           
1 Regarding these issues, the City stated in the Joint Amended Prehearing Stipulation that 

"[t]he City does not agree that these issues are relevant to a comprehensive plan 

amendment, but are relevant only to a development order challenge." The environmental 

assessment report of the Applicant's consultant was not placed into evidence; and a review of 

it by the City's outside consultant was placed into evidence only to prove that the City 

reviewed the report. 
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proposed type and intensity of development was suitably based on the habitat 

and other functions of the natural ecosystems on the Property.  

51. The only direct evidence about conditions on the Property and its 

habitat value was that of Petitioner's expert ecologist, Mr. Braun, which the 

undersigned found to be credible and persuasive. The findings in paragraphs 

16 through 24, and those below, result in the conclusion that the City failed 

to react appropriately to the relevant and appropriate data and analysis on 

the subject of the undeveloped land's character and natural resources. 

52. Mr. Braun testified that the environmental assessment relied on by 

the City contained several flaws in its data and analysis thereby rendering 

its conclusions not professionally acceptable. 

53. The Applicant’s environmental assessment, while purporting to 

constitute a thorough ecological assessment, apparently found no evidence of 

the presence of protected plant and animal species that even a limited site 

inspection and a review of available data bases by Mr. Braun documented as 

existing and likely to exist on the Property. 

54. The Applicant's environmental assessment apparently claimed that 

the site was not used by wading birds for nesting. But as explained by  

Mr. Braun, it was not surprising that no nesting sites were observed since 

the surveys were conducted during the non-nesting season for most bird 

species. Drawing conclusions about a lack of nesting based on surveys taken 

outside of the nesting season was not professionally acceptable. 

55. Based upon the character of the Property, the maximum development 

impacts allowed by this FLUM change are not suitable. The Neighborhood 

Special District allowed uses are highly intense. From an ecological 

standpoint, the Property is not suitable for the intense uses allowed by the 

Neighborhood Special District future land use designation.  

Other factors. 

56. The City planner asserted a number of other contradictory and 

unsupported justifications for finding the FLUM Amendment consistent with 
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the City's Comp Plan.2 First, he claimed it fills a need for housing. But 

although Mr. Freeman claimed that the FLUM Amendment addressed a 

shortage of residential units compared to need, he then contradicted himself 

when, explaining why the parcel was not given a designation that would 

accommodate more residential development than the minimum 30 percent 

required by the Neighborhood Special District designation. In fact, the uses 

allowed by this FLUM change are not necessary to satisfy a projected deficit 

of residential units during the Comp Plan's applicable planning timeframe. 

57. The FLUM Amendment is also not required to resolve a documented 

shortage of retail or commercial or employment uses to meet the City's 

projected needs. There are substantial commercial/employment uses in the 

immediate vicinity of the Property. 

58. Mr. Freeman also claimed that the FLUM Amendment helped combat 

urban sprawl, but his claim was unpersuasive and he did not conduct an 

urban sprawl analysis under the criteria in section 163.3177. 

 

Internal Consistency 

59. When the effect of a plan amendment creates clear conflict with other 

provisions of the existing Comp Plan, the plan amendment creates internal 

inconsistencies within the Comp Plan in contravention of section 163.3177(2). 

The several elements of the Comp Plan are reviewed for consistency with the 

proposed future land use category of Neighborhood Special District. 

60. The City’s comprehensive plan includes Policy 5.A5.5, which provides: 

Wetlands shall be protected and conserved by 

restricting direct and indirect development 

impacts according to Policies 5.A5.5, 5.A5.6, 

conservation land use designations, conservation 

easements, open space requirements and other 

goals, objectives and policies of this plan. 

 

                                                           
2 These issues were not specifically raised by Petitioner, but were addressed in Petitioner's 

Proposed Recommended Order. 
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61. Based upon the maximum development impacts allowed by this FLUM 

change, the FLUM Amendment fails to protect wetlands and restrict direct 

and indirect development impacts. 

62. Policy 5.A5.5.A.iii provides that “land use planning and site design 

shall support development patterns that avoid or minimize the impact of 

development on wetlands.” 

63. The broad and indiscriminate application of Neighborhood Special 

District to the entire Property, without applying a Conservation or other 

appropriate designations to the important natural areas, does not support 

development patterns that avoid or minimize the impact of development on 

wetlands. The FLUM designation instead allows high intensity commercial 

development on the entire Property, including in all wetlands, regardless of 

their physical characteristics, wildlife, and habitat value. 

64. The City has applied these policies, including appropriate 

designations, such as Conservation, to similar properties within the City to 

restrict the impacts on wetlands. Employing that same approach in this case 

would respond appropriately to the data regarding the physical 

characteristics of the land, and be consistent with these plan policies.  

 

CONCLUSIONS OF LAW 

Standing and Scope of Review 

65. To have standing to challenge a comprehensive plan amendment, a 

person must be an "affected person" as defined in section 163.3184(1)(a). The 

record evidence established that Petitioner was an affected person and had 

standing to challenge the FLUM Amendment. The record evidence 

established that Petitioner's substantial interests are affected by the actions 

of the City in approving Ordinance No. 2466-2021. See § 120.569, Fla. Stat.  

66. An affected person challenging a plan amendment must show that the 

amendment is not "in compliance" as defined in section 163.3184(1)(b).  
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"In compliance" means consistent with the requirements of sections 163.3177, 

163.3178, 163.3180, 163.3191, 163.3245, and 163.3248. 

67. Chapter 163, part II, Florida Statutes, (Community Planning Act) and 

the case law developed pursuant thereto, are the applicable law in this 

proceeding. See Amelia Tree Conservancy, Inc. v. City of Fernandina Beach, 

Case No. 19-2515GM (Fla. DOAH Sept. 16, 2019; Fla. DEO Oct. 16, 2019). A 

hearing on a plan amendment is a de novo proceeding. Id.  

68. The City's determination that the FLUM Amendment is "in 

compliance" is presumed to be correct and must be sustained if the City's 

determination of compliance is fairly debatable. See § 163.3184(5)(c), Fla. 

Stat.; Coastal Dev. of N. Fla. Inc., v. City of Jacksonville Beach, 788 So. 2d 

204, 210 (Fla. 2001). 

69. The term "fairly debatable" is not defined in chapter 163. In Martin 

County v. Yusem, 690 So. 2d 1288, 1295 (Fla. 1997), the Florida Supreme 

Court explained, "[t]he fairly debatable standard of review is a highly 

deferential standard requiring approval of a planning action if reasonable 

persons could differ as to its propriety." The Court further explained, "[a]n 

ordinance may be said to be fairly debatable when for any reason it is open to 

dispute or controversy on grounds that make sense or point to a logical 

deduction that in no way involves its constitutional validity." Id. Put another 

way, where "there is evidence in support of both sides of a comprehensive 

plan amendment, it is difficult to determine that the County's decision was 

anything but 'fairly debatable.'" Martin Cty. v. Section 28 P'ship, Ltd., 772 So. 

2d 616, 621 (Fla. 4th DCA 2000). 

 

Standard of Proof 

70. Findings of fact shall be based on a preponderance of the evidence and 

exclusively on the evidence of record. See § 120.57(1)(j), Fla. Stat. Hearsay 

evidence may be used for the purpose of supplementing or explaining other 

evidence, but it shall not be sufficient in itself to support a finding of fact 
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unless it would be admissible over objection in civil actions. See § 120.57(1)(j), 

Fla. Stat.  

71. In this de novo hearing, it is the undersigned's "function to consider all 

the evidence presented, resolve conflicts, judge credibility of witnesses, draw 

permissible inferences from the evidence, and reach ultimate findings of fact 

based on competent, substantial evidence." Heifetz v. Dep't of Bus. Reg., 475 

So. 2d 1277, 1281 (Fla. 1st DCA 1985).  

72. "If, as is often the case, the evidence presented supports two 

inconsistent findings, it is the [administrative law judge's] role to decide the 

issue one way or the other." Id.; see Collier Medical Center, Inc. v. Dep't of 

Health and Rehab. Servs., 462 So. 2d 83, 85 (Fla. 1st DCA 1985)( "It is clear 

that the decision regarding which expert's testimony should be accepted 

resides in the [administrative law judge], . . .."). 

 

Relevant and Appropriate Data and Analysis 

73. "To be based on data means to react to it in an appropriate way and to 

the extent necessary indicated by the data available on that particular 

subject at the time of adoption of the plan or plan amendment at issue."         

§ 163.3177(1)(f), Fla. Stat. Data supporting an amendment must be taken 

from professionally accepted sources. See § 163.3177(1)(f)2., Fla. Stat. 

Surveys, studies, and data regarding the area form the bases for FLUM plan 

amendments, including analyses of specific statutory factors.                       

See § 163.3177(6)(a)2.c. and 8., Fla. Stat. 

74. Petitioner proved by a preponderance of the evidence and beyond fair 

debate that the Property's maximum development potential did not support 

the FLUM change. 

75. The FLUM Amendment is not supported by a professionally 

acceptable methodology that analyzes the availability of central water 

supply, wastewater services, and traffic impact on the level of service of 

Kanner Highway and adjacent roadways. The City's analysis did not 
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demonstrate that there would be sufficient infrastructure and service 

capacity available to support the proposed FLUM change to Neighborhood 

Special District. 

76. Petitioner proved by a preponderance of the evidence and beyond fair 

debate that the appropriate reaction to the relevant data and analysis 

regarding the undeveloped land's character was not the Neighborhood 

Special District designation. 

FLUM Amendment Analysis 

77. City staff failed to conduct any written analysis of the character of the 

land relative to the statutory factors that govern FLUM amendment 

decisions, despite the specific statutory requirements in  

section 163.3177(6)(a)2.c. and 8., 

78. Petitioner proved by a preponderance of the evidence and beyond fair 

debate that the City conducted a unified project review in order to approve 

the FLUM Amendment, the Kanner CPUD rezoning and Master Site Plan. 

This approach caused the City to rely on the development order and 

permitting processes of its LDRs.  

79. Although this proceeding is not a challenge to the City's approval of 

the Kanner CPUD rezoning and Master Site Plan, it was clear that the City's 

FLUM Amendment decision was not "considered in a vacuum and on its own 

merits." Payne v. City of Miami, 52 So. 3d 707, 723 (Fla. 3d DCA 2010). 

80. It was clear that Mr. Freeman's maximum buildout analysis scenarios 

did not analyze the maximum standards for the FLUM change without 

constraints and up to the allowable FAR of 2.0. It is professional planning 

practice to analyze maximum development potential to determine maximum 

density and maximum intensity associated with a FLUM change.  

81. Thus, the FLUM Amendment is not supported by a professionally 

acceptable methodology that analyzes the availability of central water 

supply, wastewater services, and traffic impact on the level of service of 

Kanner Highway and adjacent roadways. See § 163.3177(6)(a)8.a., Fla. Stat. 
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82. The City did not conduct a planning analysis as to whether the 

proposed type and intensity of development was suitably based on the habitat 

and other functions of the natural ecosystems on the Property. See  

§ 163.3177(6)(a)8.b., Fla. Stat.   

83. The only direct evidence about conditions on the Property and its 

habitat value was that of Petitioner's expert ecologist, Mr. Braun, which the 

undersigned found to be credible and persuasive. The Findings of Fact result 

in the conclusion that the City failed to react appropriately to the relevant 

and appropriate data and analysis on the subject of the undeveloped land's 

character and natural resources. See § 163.3177(6)(a)2.c. and 8.b., Fla. Stat. 

 

Internal Consistency 

84. When the effect of a plan amendment creates clear conflict with other 

provisions of the existing Comp Plan, the plan amendment creates internal 

inconsistencies within the Comp Plan in contravention of section 163.3177(2). 

The several elements of the Comp Plan are reviewed for consistency with the 

proposed future land use category of Neighborhood Special District. 

85. The FLUM of a Comp Plan is of particular importance placing an 

affirmative requirement that "[e]ach map depicting future conditions … must 

reflect the principles, guidelines, and standards within all elements... .”         

§ 163.3177(6), Fla. Stat. 

86. The "internal consistency" requirement is one of the fundamental 

mandates governing comprehensive plans. Its violation can be dispositive of a 

plan amendment's compliance with the Community Planning Act. See Payne 

v. City of Miami, 52 So. 3d 707 (Fla. 3d DCA 2010) (invalidating land use 

amendments for inconsistency with plan provisions concerning the Miami 

River); Sumter Citizens Against Irresponsible Dev., Inc. v. Dep't of Cmty. 

Affairs, 730 So. 2d 370 (Fla. 5th DCA 1999) (land use change violated the 

internal consistency requirement because it conflicted with policies in the 

county's comprehensive plan). 
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87. Petitioner proved by a preponderance of the evidence and beyond fair 

debate that the FLUM Amendment conflicted with Policies 5.A5.5 and 

5.A5.6. 

 

Conclusion 

88. Petitioner proved by a preponderance of the evidence and beyond fair 

debate that the FLUM Amendment was not consistent with the requirements 

of section 163.3177, and thus "not in compliance" as defined in section 

163.3184(1)(b). 

89. The City's determination of "in compliance" was rebutted by a 

preponderance of the evidence in this de novo proceeding, and cannot be 

sustained. Thus, the City's determination that the FLUM Amendment is "in 

compliance" is not fairly debatable. See § 163.3184(5)(c), Fla. Stat. 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Administration Commission3 enter a Final Order 

finding the FLUM Amendment "not in compliance" under section 

163.3184(1)(b), Florida Statutes. 

 

                                                           
3 "If the administrative law judge recommends that the amendment be found not in 

compliance, the judge shall submit the recommended order to the Administration 

Commission for final agency action. The Administration Commission shall make every effort 

to enter a final order expeditiously, but at a minimum within the time period provided by s. 

120.569." § 163.3184(5)(d), Fla. Stat. 
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DONE AND ENTERED this 5th day of April, 2022, in Tallahassee, Leon 

County, Florida. 

S  

FRANCINE M. FFOLKES 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 5th day of April, 2022. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 

 


